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the presence of a necessary witness or to establish his
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deficient, and was Appellant prejudiced, when counsel failed to
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question the individual about his guilt or present testimony

The State charged Maksim Vasil Yevich Shkarin by

Amended Information with one count of attempting to elude 2
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away just as he reached the driver's side door. ( RP 31, 32)
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When Shkarin arrived, Trooper Stock took him into custody. (RP
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Shkarin also testified at trial that he was not driving that
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was with them on the night of August 29 before the eludin(g
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registered owner of the Honda. (RP 76) He went with Maksim to
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Const. amd. VI and Wash. Const. art. 1, §

v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 80 L. Ed. 24
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counsel must prove Q) that the attorney's perfAMN-MMOMM-7

deficient, i.e., that the representation fell below an objective
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would have been different. State v. Eaqy, 70 Wn. App. 452, 460,

undermine confidence in the outcome." State v. Leavitt, 49 Wn.
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The decision to call a witness is generally a matter of

A 0

1    I I  1  ii 1     1 , 11      1:  i  

IMMOVS0341IMMA 0

The presumption of competence can be

overcome by showing counsel failed to subpoena necessary
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had the lawyer presented the witnesses, the outcome of trial would
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from law enforcement officers. (RP 70, 86-87, 90-91) However,
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would have been an admission of guilt from Kondratyuk, couple(l
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But even if Kondratyuk denied being the driver, testimony
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And if Kondratyuk refused to appear or testify and was

2
therefore unavailable under ER 804(a), then the testimonj
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A prior inconsistent statement made by a witness is admissole as impeacrimerill
if the witness is afforded an opportunity to explain or deny the statement. ER

613(b)
2 ER 804(a) states that a declarant is unavailable as a witness if he or she is: (1)
privileged from testifying concerning the subject matter of the declarant's
Drk-Awr,e ,R-r-ak!aeck# tDcAif-J ,DOCAK) 2A I r *k-he ? ak

of memory of the subject matter of the declarant's statement; (4) is unable to be
present because of death or physical or mental illness; or (5) is absent from the
hearing and the proponent of the statement has been unable to procure the
declarant's attendance.

3 A declaration that "so far tended to subject the declarant to civil or criminal
liability . . . that a reasonable person in the declarant's position would not have
made the statement unless the person believed it to be true" is a "statemeni
against interest" and is not excluded by the hearsay rule if the declarant is
unavailable as a witness. ER 804(b)(3).
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certainly would have interjected significant, if not compelling,

0

9 a

21 - - . - -

This failure prejudiced Shkarin because there is a reasonable

Shkarin was denied his constitutional right to effective
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and considered by the trial court. Shkarin's eluding conviction
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